








appropriate to consider whether these changed duties support the proposed reclassification.
Accordingly, we agree with the ALJ that this case is properly governed by PERB
Regulation 32781(b)(3) and find the ALJ’s analysis of the community of interest factors
appropriate under the facts of this case.
B. The Record Does Not Support A Finding Of Retaliation Against The University

It should be noted that CUE, in its appeal, argues that “the heart of this dispute is the
University’s inappropriate use of the reclassification process and related mechanisms to reduce
the numbers and strength” of the CX Unit. We disagree with this assessment. There is nothing
in the record to suggest that the University proposed the reclassifications for the purpose of
weakening or otherwise compromising CUE or for the purpose of retaliating or discriminating
against CUE. Instead, the University’s actions reflect an adjustment to the classifications at
issue in recognition of the additional duties and responsibilities assumed over time by the
incumbents in those positions. The fact that those incumbents are offered promotional
opportunities outside the CX Unit does not, under the facts of this case, constitute unlawful ’
discrimination.
C. The Professional Employee Presumption Was Adequately Rebutted

CUE also argues on appeal that since the positions in question are “not professional”,
the ALJ erred by failing to apply a rebuttable presumption that the employees should not be
placed in the administrative professionals unit. Section 3579(b) of the Higher Education
Employer-Employee Relations Act (HEERA)* provides that:

There shall be a presumption that professional employees and

nonprofessional employees shall not be included in the same
representation unit. However, the presumption shall be

- *HEERA is codified at Government Code section 3560 et seq.



rebuttable, depending upon what the evidence pertinent to the
criteria set forth in subdivision (a) establishes.

Based on the plain language of this section, the presumption can be rebutted by
examining the community of interest factors set forth in HEERA section 3579(a). Here, the
ALJ conducted a thorough community of interest analysis for each of the positions} in question
and correctly found the positions were properly reclassified as non-CX Unit positions.
Consequently, even if the presumption was warranted, we find the University presented
sufficient evidence to rebut the presumption. Thus, this exception lacks merit and does not

warrant reversal of the proposed decision.

D. The University’s Utilization Of __ Assistant IV Positions At One Campus Was Not
Determinative In This Case

Last, CUE argues that the ALJ erred by failing to take into consideration the breadth of
duties performed by the  Assistant IV position currently utilized at UC Davis. The
__ Assistant IV position, however, is not incorporated within the systemwide series concept
and is not in use at campuses where the proposed reclassifications exist. In essence, CUE is
arguing that UC should have performed a systemwide addition of the __ Assistant IV position
to the CX Unit and reclassified the positions in question to __ Assistant IV positions.

We find, however, the ALJ correctly concluded that the decision as to whether the
___Assistant IV position is a more appropriate classification for the work of the incumbent
described was beyond the scope of this hearing. Instead, the proper inquiry is simply whether
the majority of the work in each position is clerical bargaining unit work or not, as determined
by the parties’ memorandum of understanding language establishing PERB as the dispute

arbiter. Thus, CUE’s attempt to compel the University to create a new systemwide position is









over time as a result of the assignment of new duties, such that the majority of the work in each
position no longer constitutes bargaining unit work.

On January 31, 2005, CUE filed a unit modification petition concerning the same
positions addressed in the University’s petition, and others similarly situated. CUE’s petition
requests the dispute be resolved under Regulation 32781(b)(2). CUE asserts that its unit
should be clarified or modified to establish that the work of the disputed positions is
appropriately assigned to a classification within the unit, namely, the “  assistant [V”
position.

On July 25, 2005, an informal settlement conference was held, but the matter was not
resolved.

Informal discussions between the parties led to an agreement whereby the University
would litigate 5 of 21 positions identified in its unit modification petition as well as additional
positions, without requirement for an amended petition.

Beginning on June 18, 2007 and continuing for 28 non-consecutive days through
February 28, 2008, a formal hearing was held before the undersigned. During the course of the
hearing, 14 positions were presented for determination.’

On July 14, 2008, the matter was submitted for decision following receipt of post-

hearing briefs.

* The University withdrew the proposed reclassification of Elvis Aragundi at the
University of California (UC), Irvine after the hearing but prior to submission of the case. As
explained below, all the reclassifications arrive before PERB through contractual language
designating it as the arbiter of disputes of this kind in which the University replaces a “major
portion” of a bargaining unit position with a position in a classification outside the unit,
typically as a result of the reclassification of the incumbent. Similar disputed reclassifications
continue to occur, explaining the University’s continuing need to amend its petition. Although
this proposed decision does not address all the disputed reclassifications at the time of hearing,
the parties have agreed to consider it with a view toward informal resolution of other positions
in dispute. Barring a global resolution, the proceedings will be reopened for litigation of
additional positions in dispute.






Employees (AFSCME) became the first exclusive representative of the CX unit. It was
replaced by CUE following a decertification election in 1997.

In the recommended decision proposing the clerical unit, the hearing officer found the
following:

Clerical employees either work with several other employees of
the same classification series under supervision of another
employee in their class series, or individually, under the
supervision of a professional employee. They are distinguished
from service employees by their lack of frequent physical labor
and by their office work environment. They are distinguished
from technical employees by the routine nature of their work and
the lack of specialized technical training.

These employees generally work in an office environment
utilizing common office equipment, no matter what their
department. [Footnote omitted.]

All clerical employees are required to have a 12th grade
education. [Footnote omitted.] Some classifications additionally
require prior experience in clerical work, and occasionally
specialized knowledge of advanced clerical, analytical or
technical skills. Legal secretaries . . . for example, are required
to have some knowledge of legal terminology. [Footnote
omitted.] (However, unlike technical employees, clerical
employees exercise little or no independent judgment in applying
this specialized knowledge.)

The hearing officer noted that employees in the CX unit performed similar work to that of a
clerical unit found appropriate for a community college district under the Educational
Employment Relations Act (§ 3540 et seq.). He described the work of that unit as follows:

Positions in this negotiating unit primarily involve the
performance of clerical tasks of a relatively routine and less
complex nature and which do not require the frequent exercise of
independent judgment or entail major administrative
responsibility. Incumbents in the office-clerical classifications
do not regularly or primarily interact with students in connection
with the educational program of the college.

The nature of clerical work has changed since the time of the original unit

determination due in large part to technological advances which allow the University to






units included all professional classifications, not just those formally petitioned for by
employee organizations. Professional employees under consideration included academic
professionals, staff professionals, and health care professionals. After recommending that
health care professionals, librarians, and Lawrence Livermore National Laboratory
professionals be assigned separate units, PERB’s hearing ofﬁcer‘examined non-Senate
academic and administrative staff professionals as a group. Based in part on the University’s
separate treatment of these two groups under its personnel policies, budgets, and grievance
procedures, the hearing officer recommended that administrative staff professionals be
assigned their own unit. Pertinent to this case, the hearing officer noted that the petitions for
professional and nonprofessional employees were separated following the general hearing that
provided an overview of the structure and operations of the University. Issues involving
whether classifications are professional or nonprofessional were not addressed in the hearing
officer’s decision, except for the cryptic statement that “those classes found to be professional
have been placed in appropriate units.”® Though the parties did not present testimony at the
time regarding the qualifications and duties of each job description in terms of education,
training, qualifications and duties, such specifications were presented through the University’s
existing staff personnel policy. Among the positions placed in the administrative staff
professionals unit were analysts, student affairs officers, program representatives, publications
coordinators, and public information representatives. No employee organization has ever

obtained exclusive representative status for this unit.

® The hearing officer noted that “[a]pparently all staff professionals have been
petitioned for.” He also acknowledged a procedural decision not to incorporate the records of
both the nonprofessional and professional hearings—making it potentially difficult for a party
to substantiate a proposal for a mixed unit on appeal to the Board.









classification, determines if is no longer needed, or needed at a particular level, and freezes
and/or abolishes it.

When a particular type of work lends itself to different levels of skill and competency,
the University has promulgated multiple classifications within a “series concept.” The
classifications in the series are listed in sequential order from lowest to highest grade and
constitute a promotional ladder for employees within the series. Each level is determined by
such factors as the nature and extent of authority delegated, variety and complexity of
functions performed or supervised, application of knowledge of intradepartmental or
interdepartmental functions and University policies and procedures, nature and level of
intramural and extramural public contacts, and consequence of error.

When a campus department seeks to reclassify a position (either within a series or to a
different classification), documentation in support of the request is prepared, the substance of
which is the employee’s revised (i.e., current) job description. As a starting point, the campus
human resources analyst compares the current job description with the previous job description
to highlight differences in responsibility. An investigation usually occurs to confirm with the
manager of the department that the described changes have occurred. In some cases,
particularly if there are doubts or questions, the analyst will investigate more thoroughly,
consulting more extensively or directly auditing the work of the incumbent in a process
described as a “desk audit.” The analyst will then determine which classification (and level if
a series 1s involved) best describes the work being performed. If a classification is not in use at
one campus, but has been approved for use at another campus, there is no need to create a new
title, and the campus simply requests extension of the classification to that campus. If the
question concerns the appropriate level within a series, the analyst will examine the written

series-concept guidelines to determine if the placement is at the appropriate level. Since
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